Project: Succession Law: Challenges and Potential regarding regulating the Transfer of
Property on Death in changing Society

1. Relevance
This is a project of basic legal research. Theiaito develop the theoretical badisr the law
of succession bgleveloping new knowledgdout someractical challengesurrently facing
the law of succession. These challenges also amiplg need for legal research in this
slightly neglected field of law that affects praelly everybody in civil society, insofar it
regulates how property of the deceased is to Imsfeered, and to whom. Moreover, the aim
is to implementthis knowledge in contemporary legal discussiond & developand
strengthenthe Norwegian and thereby Nordic research enviemim On 15 April 2011 the
Norwegian government appointed a committee to conduweparatory work on new
inheritance legislation. Hence, it is also a gaaprtovide knowledgen the field in order to
optimize the possibilities for legislation basedsmund research

2. Aspectsrelating to theresearch project
2.1 Background and status of knowledge
Succession law is currently facing challenges tase as societal development partly
connected with the increased diversification otreabrientation in the population, partly with
the increase in cross-border relations, meetdédidaw whose basic principles were formed
in a different erd. To a large extent, this field of law is today reged by statute law that
basically needs to be statutorily amended, in otdexccommodate new rules that can meet
legitimate demands imposed by ongoing societal gbamr processes. A few keywords can
point out some relevant features of development toald impact on the legislation and
deserve consideration: Changes in family constetiatand patterns of living arrangements
(unmarried cohabitation, same-sex marriages an@)nibre loosening of (psychological) ties
of kinship, higher average life expectancy, indiatization, growing private and public
wealth and the welfare state’s role in providingvex®s for some tasks that were originally
attended to by the family. For instance, the rolemheritance based on kinship and marriage
and the rules of legitimate portion are, to someemx historically based on the idea of
extending the duty to provide for family membergydoel the provider's death (see section
2.3.1, project Il for further elaboration). In tgda society, the required support or provision
is provided by National Insurance scheme, as welpension funds, social security benefits
etc.

The Norwegian government appointed the Inheritafice committee, mandated to
carry out a general and fundamental evaluation, tangromote a proposal for a complete
regulation of the issues currently regulated in Tifeeritance Act However, although there
have been Ph.D.- and D. jur.-dissertations onlated to the field of succession law in recent
years® there have been no in-depth studies on the effextietal developments should have
in terms of substantial inheritance rules. And @lijh there certainly are competent
researchers amongst the appointed committee merabheirss secretary, the committee is due
to submit its report to the Department of Justiefote 1 June 2013. This is a remarkably
short period of time, considering that the commitbteembers and secretary are supposed to
carry out their tasks in addition to their full-emoccupations, and when compared with the

1 Act of 3 March 1972 relating to inheritance, dfthe Inheritance Act) is based on a report givei962 by a committee
appointed in 1954.

2 Royal decree of 15 April 2011.

3 There are three from the last decade: Inge UngeBetaler om arv: Forh&ndsavtaler om fordeling aveeltitt formue,

(University of Tromsg, 2009), John Aslandkkifte (Oslo, Gyldendal Akademisk, 2008) and TorsteianEzen Arveoppgjar

ved internasjonale ekteskap: Studier i norsk irdsjonal privatrett med saerlig vekt pa gjenlevendefekes rettsstilling,

(Bergen, Fagbokforlaget, 2002).



eight years the former committee spent draftinggheposal that formed the basis for The
Inheritance Act of 1972. Hence, there is a risk ¢hproposal will be presented on insufficient
research basis at least in regard to some impadsuns.

This research project will not be completed bytihee the Inheritance Act Committee
will have responded. However, there will be googartunities to exchange viewpoints and
for the research project and the committee to ntiytl@nefit from some sort of reciprocal
influence. The leader of the committee, Torsteiankzen, is a professor of law of the
University of Bergen, and two of its members (agsecprofessors Peter Hambro and Inge
Unneberg) and its secretary (associate professor Asland) are cooperating partners from
other institutions (see section 2.3.2 for furthmdoimation). It should also be noted that it will
likely take several years after the committee hdsystted its report before a bill is passed.
This means that the results of the research méybstincluded in the deliberations of the
legislative authorities. In any case, the reseagshlts may either serve as a confirmation of
value choices upon which the legislation buildsedgpective of whether it is thoroughly
supported by research in advance or not, or agieaticorrective to be considered for future
amendments.

Although there are competent researchers inighe ¢f succession law in Norway and
the other Nordic countries, the research envirorimare small, with perhaps only one or two
researchers per institution. The disproportionaligtween the sizes of the research
environments and the impact the mechanisms ofaeof succession have or might have in
the future for the distribution of property in sety, is remarkable. Furthermore, as opposed to
nearly every other field of law, inheritance is attar that affects us all. Distribution of a
deceased’s estate and his (or hers) dispositidaisnge to his property are also matters which
unfortunately often create or increase conflictshimi the family. It is therefore difficult to
exaggerate the importance of rules which ensurecdr@fully considered ends are achieved.
Hence, there is an urgent need to accelerate thblisbment, development and evaluation of
the research-based knowledge of succession law.

2.2 General remarks on approaches and method

There is no generally recognized method in todagsadigm of legal science, and it is not
necessary to approach the subject in a specificiwayder to call the research result legal
science. This is partly due to tradition, as it@nmon to view not only papers and theses in
which the so-called strict legal dogmatic methodpglied as legal science; the concept also
includes legal politics, legal history, legal plsitphy, sociology of law and (more recently)
anthropology of law. There are no clearly definedders between the different approaches,
and in several of them, including legal dogmatib® method employed is basically of an
argumentative nature. However, in legal dogmatiesargumentation must be anchored in the
sources of law. This is a quite distinct featuréegfal dogmatics, and it is also a feature which
has led to the direct use of research resultsarpthctice of law, such as when lawyers and
judges refer to (the argumentation in) doctoraselitations and other theses or papers when
arguing for or giving reasons to support a certaittome in the case.

In this project several modes of approaches williged. Although legal dogmatics can be
seen as the core of the projects, they will, toymay degrees, also adopt other approaches
such as legal history, legal politics, sociologyas and comparative perspectives. Although
the law of succession is a national field of lasmparisons with the corresponding fields in
other jurisdictions can be used as a tool of arguat®n from both a legal dogmatic and a
legal politics perspective. See further remarks approaches and method under the
description of the projects (2.3.1).

2.3 The project plan, project management, organization and cooper ation



2.3.1 Theproject plan: Description of planned individual projects
Project | (research leadeipfluence and pressure from societal developmenien_ aw of
Succession
At a general level, the national laws and judisigdtems are influenced by different aspects
of changes in society, caused lmer alia, alterations in the population as well as an iasee
in cross-border relationships. For instance, welledoped western countries have seen an
increase in migration in the last decades. Theess® is not only due to immigration from
less-developed countries, but stems also from evatipn between states. Such co-operation
facilitates and, to some extent, encourages mpbdihong citizens, on a temporary or
permanent basis. From a European perspective teatve and rule-based co-operation
between the member states of the European Uniounldihh@ mentioned, as should EFTA.
Among other things this development has led to rarease in ownership of property,
including immovables (secondary homes etc.), befantp citizens of another country. It has
also led to more diversity in the population ofsbeountries in terms of religious beliefs and
culture, including culture and traditions regardiag and legal matters.

The aforementioned diversification includes theividial's freedom to choose
intertwined with a personal liberation from tradital norms and customs. One can mention
the loosening of ties between members of the fafnilya wider sense) and choosing other
forms of living together than the traditional hesexual marriage. A few keywords to the
latter trend are gay marriages, (unmarried) coh#ibit and polygamy or cohabitation with
more than one partner. At the same time, persdagisand/or relations as spouses or family
members are defining criteria for inheritance rigtitie to the intestate laws of probably most
— if not all - jurisdictions. However, a cohabitamil have some minor inheritance rights in
some cases, due to amendments in the Norwegiaession law that took effect on 1 July
2009, but this is not so for all cohabitaht©n the other hand, the position regarding
inheritance rights of a spouse is by far supeothe position of a cohabitant. Furthermore,
by granting cohabitants inheritance rights, thera risk that Norwegian law can be a source
of problems in cases which involves other jurigdics as well.

A successful co-operation concernisgbstantial succession law has not as yet
developed in institutions like EU and EFTA: The nibemstates have - like probably all or at
least most countries worldwide, including Norwdg,awn national law of succession. Hence,
problems which arise when a particular case in®lyersons or property connected to more
than one jurisdiction must be solved byocedural rules (on private international law)
concerning what jurisdiction the case should bgesbin, and the choice of law to be applied.
Nevertheless, as the field ‘private internationah’l is an entity of every nation’s own
national law, these rules will not always lead tie@al solution that is accepted in both or all
the involved jurisdictions. The Hague Conventiontloe Law Applicable to Succession to the
Estates of Deceased Persons, concluded on Audust989 was elaborated to deal with
questions like theseHowever, it has yet to come into force. On theeothand, the European
Commission has made a proposal for a regulationhef European Parliament and the
European Council onnter alia, jurisdiction and applicable law in matters ofeirrtational
successions (concerning EU citizeh#)is not yet clear what effect such regulatioti wave
for Norwegian law and legal system. At least far tiext few years, decisions will be based
on partly unclear rules of Norwegian private intgronal law, which are to a large extent
non-statute law.

* For a review of the rules of inheritance and nowbpte in favour of cohabitants see Thomas Bagnboeres arve- og
uskifterettslige stilling(Oslo, Tidsskrift for familierett, arverett og @vernrettslige spgrsmal, 2010), pp. 25-59.

5 See, for instance, Louis Garb (edljternational Succession(The Hague — London — New York, Kluwer Law
International, 2004) p. 1.

5 Commission of the European communities, Com(2009)154



The prevailing viewpoint seems to be that legig&@atinification or harmonisation is
hard to achieve in the field of substantial sudoestaw. It is probably also a widespread
viewpoint that uniform rules are not desirablehistfield. On the other hand, in some aspects
the Norwegian law is influenced by the aforemerdgobeatures of the development, as well
as other features, also when it comes to substasiiecession law. For instance, the
acknowledgement of cohabitation and gay marriagesonnected with the recognition of
freedom of personal values and the acceptance fi#rehices, and can be supported by
principles of human rights such as the right toifafife and privacy and non-discrimination
principles. Such principles can be used in an asguation for expanding inheritance rights
to other than the deceased’s spouse (in heterdserardages) or relatives. However, it can
also be argued that human rights-principles shdeddl to a larger degree of freedom
regarding the right to make a will: The right to rewship over property is seen as a basic
human right, forming the basis for the protectioonf encroachment from others. It can be
argued that it more or less is a natural effectligpose as one sees fit over own property,
testamentary dispositions included. At least, #dems to be a legit viewpoint in an era of
individualisation.

This project will describe more extensively tleatures of development and how they
influence, or should influence, the law of sucamssHence, it will also survey the current
legislation, conventions, non-statutory rules anthaing legislative or other forms of
initiatives likely to be adopted or influence Noi@n law in this field. The main object is to
give an interpretation and evaluation of thesesralled proposals, in particular in light of the
guestion to what extent Norwegian succession laalding international succession law) is
equipped to handle the pressure of the ongoingesdailevelopment. It also aims to offer
research results, possibly in terms of model rudd¢sch can be considered by legislators and
perhaps also applied by decision-makers (i.e. thets) in cases where the law today does
not offer clear solutions.

Project Il (doctoral fellowship)Dispositio inter vivo®r mortis causand the Significance of
the Principle of Legitimate Portion

A topic which has been subject for several artideswell as chapters in textbooks and
handbooks for practitioners is the so-called bdmierbetweendispositio inter vivosand
mortis caus& Basically, the first mentioned type has — or ideasst supposed to have — its
effects in the lifetime of the person who madedigposition in question, while the latter has
its effect upon (or rather after) his death. Howevtbere are grey areas where it is very
difficult to decide what kind of category the disgmon fits in. At the same time this may be a
crucial question to answer: The rules of the lawsotcession apply fadispositio mortis
causa Amongst these, the rules of legitimate portion tieir of the body are of particular
interest. As the main rule in Norwegian succesdam, 2/3 of the estate is the portion
reserved for the heirs of the bodyn many cases, this leaves the owner too littenrdo
distribute his property as he wishes by will. Henaduable assets are often transferred in the
owner’s lifetime — or at least, so it seems. Thedgl case where the question arises is when
an aging spouse or cohabitant with children froforener marriage or relationship transfers

" The so-called ‘cultural constraints argument’iistfand foremost a feature of the debates in fatailv, seejnter alia,
Masha AntokolskaiaFamily law and national culture. Arguing against theltural constraints argumen{Utrecht Law
Review, vol. 4, 2008), pp. 25-34, but is viewed &wdthe same validity in the closely connectedlfalinheritance law, see
for instance Helge J. Thulternasjonal privatrett. Personrett, familierety @rverett. Alminnelige prinsipper og de enkelte
reguleringer (Oslo: Gyldendal Akademisk, 2002), p. 505.

8 For an overview see Thomas Ed@yr gjelder arvelovens regler om testamentsformemyénset radighetZ0Oslo, Jussens
Venner vol. 44, 2009), pp. 61-154 (p. 65, note 3).

 However, the legitimate portion is further limitadthin these 2/3; according to The Inheritance gettion 29 each of the
deceased'’s children cannot claim more than propestgh NOK 1 000 000 if that would be in contrasthe dispositions of
a will, see for instance Thomas E&glapsbegrenset pliktdelsaf@slo, Tidsskrift for Rettsvitenskap, 1994), pp4383.



his (part of) ownership of the house where theg tiv the other — “transfer” in the sense that
at least the formalities seems to be in order. &nldhe transfer can be subsumed as a
dispositio mortis causand thus the house rightfully should be returredhte deceased’s
estate, the transfer will reduce the value of theshof the body’'s shares of the inheritance
significantly. Therefore, the categorization and slubsumption of the dispositions in singular
cases can have vast consequences of economiclardsotts, and are of utmost importance.
This is true not only for the parties involved, kalso in terms of the predictability and
fairness of the rules governing the matter.

The problem — or rather, the complex of problenms ef a general nature in the sense
that it does not arise only in regard to ownersiigwellings, but also in regard to other types
of ownership to immovables, movables, (family) besises etc. In short; the ownership of
practically all kinds of property with a significe@conomic value may give rise to problems,
at least in theory. Furthermore, the problem comglen also arisbetweenthe deceased’s
heir of the body, or between the heirs and a tpady (i.e. other than the deceased’s spouse
or cohabitant). Finally, it should also be mentwrtbat the complex also comprises the
guestion what constitutesdaspositio inter vivosvhen it is clear that the disposition of the
deceased shall not be fulfilled (or completed) luafier his death: Is the disposition to be
construed as a contractual compensation for gamdsi¢re often services) he received in his
lifetime, or does it supersede what can be regaaded reasonable balanced compensation,
which means that it might be construed as a giimh& be completed after his death?

It is reasonable to assume that the aforementidifeculties in practice partly stems
from a lack of solid theoretic base, partly frortaek of clear objective criteria to be applied
to the cases. The Inheritance Act can hardly be ®agive more than a few vague starting
points for legal reasoning when it comes to drawipgcriteria or guidelines for determining
what constitutes a disposition for which its ruéggply. Hence, this area of law is to a wide
extent based on case law, notwithstanding thatrakeé the newer relevant reasons of the
Supreme Court judgments state one or more of theemientioned statutory provisions as
their starting point for the legal reasoning. Atith@ugh the problem complex certainly is not
a new one — the oldest of the approximately eigiitgo Supreme Court rulings which are
considered relevant are from thé™@ntury — there are also fairly new decisiStisat on the
one hand cannot be said to bring more clearnesstbist complex matter, and on the other
shows that it is very much alive in the present.

It has been suggested that the uncertainty thaapsan this area of the law, has to do
with “... a combination of a very flexible sourcedafny system with a style of writing
decisions that focuses more on a description okffezific fact than on a description of the
legal reasoning” — or at least that this combimatio.. has a negative effect on the
predictability of the law™' This seems to be an adequate description. Thetiopethat
remains is what — if anything — should be done alibis situation: Is it for instance a
recommendable solution to demand that more obgatinteria are fulfilled, like judicial
registration of the transfer of ownership to immiales, combined with a general time
limitation between the registration of the transéed the time of death for invalidating the
transfer? If so, should this apply to all transfefsimmovables, or should there be a
distinction between on the one hand gifts betwepouses and cohabitants, and other
transfers?

The problem complex offers a vast number of questim be asked, and preferably
answered. The main aim of this project is to offerdels or model rules that can be applied in
dealing with these cases. These models should tky pased on in-depth studies of how

10 See Norsk Retstidende 2007 pp. 776 and 2008 pp 1589
11 Giudetta Cordero Mosg, comparision of Italian, English and Norwegian Iritence Rules as an lllustration of Different
Legal Methods(Oslo, Tidsskrift for Rettsvitenskap, 1999) pp. €88, (p. 884-885).



these questions are dealt with in other jurisditjdoecause although the core problem is not
limited to Norwegian law, the need for a court demi on the highest possible level seems to
be a distinctive feature here. Hence, an impomagthodological tool will be a study of the
comparable areas of law in other jurisdictions,chipresupposes a study of the legal system
and in particular other parts of the private lawd a&ivil procedural law in these jurisdictions.
To increase the chances of a successful outconseaf an exercise, this project will also
seek to gain insight on a more general level iallegasoning, methodology and legal culture
of these jurisdictions.

At least as far as the situation in Norwegian lawoncerned, it is adequate to say that
the principle of legitimate portion is the main sea for the existence of the problem. Aside
from rules that secure heirs a part of the deceasstiate (even if the deceased has made a
will that reduces their part), there are in gene@llegal obstacles that cannot be easily and
legally overcome, if a person wants to keep hepgrty until death and to make testamentary
provisions. Hence, there is also a need to scagtithe principle of legitimate portion. This
could be a Ph.D.- or post-doc-research topic ielfitdut it should also be possible to
implement at least some aspects in a project gosion mortis causa vs. inter vivos:

In early Nordic history, the kin groupsefteng were the fundaments of society.
Amongst a vast number of functions, the kin prosgider its members. The principle of
inheritance rights based on consanguinity is suggts stem from this period. As the right to
dispose by will or donatenortis causadeveloped in the laws of the Nordic countries, the
principle of a legitimate portion for relatives tie deceased emerged. Today, different
jurisdictions have different ways of dealing wittetissue, but the common core is that a part
of either the intestate’s estate or of the hemlseritance cannot be disposed of by the will of
the testator. If the testator nevertheless hasodep of this part, the will is void, totally or
partial. This is true for most civil law jurisdiotis and the Nordic countries. In England and
Wales, and probably in a number of other common jaxisdictions which originally
recognised total testamentary freedom, the saneeteffiore or less can be reached through
statutory rules that grant certain family membeng tight to apply the court for a
discretionary provision?

One of the reasons for principles of intestate ritdwece for relatives as well as
legitimate portion and family provision, is thaetrelatives’ inheritances should substitute or
be an extension of provisions from the now deceashdn he (or she) passed away.
However, there is no longer a legal obligation unNerwegian law to provide for other
family members than one’s spouse and children utidernge of eighteen. The obligation to
provide for persons without sufficient income orroprivate means, has been overtaken by
society in the shape of multiple welfare-state dbations and benefits. This is so even if one
IS married; a spouse is not supposed to coverxpkreses for the other, and parents are not
supposed to cover all expenses for their childfdms is at least true in the sense that social
security, reduced tax duties and so on, takes chrgome of the burden. Furthermore,
statistically one seldom leaves behind minor cbkitdat death, and the spouse and children of
the deceased often benefit not only from inhergarmut also from life insurance, pension
payments and social security. Hence, one can satytlie solidarity-based welfare state,
which to some extent is financially supported byay’s oil wealth, has taken over at least
one of the functions of inheritance rules that favelatives and spouses.

The principle of legitimate portion has been crstgd, partly on the basis that the
deceased’s children normally are grownups wher fragient(s) die(s) This is an argument
that points to an assumption that the principlelor@er can be justified as a substitute or

12 See, for instance, D.H. Parry, R Kerridge and A.HBRerley, Parry and Kerridge: The Law of Successighondon,
Sweet & Maxwell/Thompson Reuters, 2009), pp. 163;p@6212-218.
13 For the Norwegian debate see, in particular, Resdrup,Arverett (Oslo, Gyldendal Akademisk, 2008) pp. 103-109.



extension of the obligation to support family memsbdé3ut can we take for granted that the
welfare state, together with sources like privangions funds, will provide sufficient
provision for everybody also in the future? To oaplify a complex question: What
happens when the oil-wells are emptied, or if edduction is banned or drastically reduced
due to its devastating effects on the environmé&m@ are these questions that should be of
concern already today, with implications for hown®dern succession law should be
designed? At least, it should be considered whetloest-case scenarios for the future of the
oil production and the welfare state indirectly glioserve as an argument for inheritance law
as an instrument for providing support or not.

On the other hand, one could also argue that tlseme room for principles securing
intestate inheritance rights at all from the viewpoof political or philosophical
individualism: Testator should not meet any ledastacles for disposing as he wishes over
his estate. This argument can be seen in the bfhperson’s right to dispose without
consideration for the limitations regarding legiit@ portions as long as the disposition takes
effect in the person’s lifetime. At the same tini, many cases there are ways for the
enlightened person to avoid severe consequenckss alisposition while also achieving the
distribution he wants. If for example an aging persransfers the ownership of his house to
his cohabitant, he will normally continue to livethe house until his death, but if he instead
chooses to leave it to her by will, the rules ofitiemate portion may be an obstacle.
Therefore, it is plausible to assume that the atdiged person will transfer the ownership
before he dies. Although it can be argued than#tare of this problem is what constitutes an
evasion of the law, it can also serve as an arguiieerabolishing the rules of legitimate
portion.

The part of the project that scrutinizes the ppteiof legitimate portion, shouidter
alia elaborate on what lines of arguments that have losed to justify rules of legitimate
portion from a historical viewpoint. This part dfiet task will gain from insight in the
methodology of legal history. This historical patl presumably give a sound fundament for
an evaluation of argumengso et contralegitimate portions today and in the future. laiso
desirable and to some extent also necessary tg appbmparative perspective and method,
as well as other perspectives, to fully comprehiredongoing debates in other jurisdictions
on the desirability of legitimate portions or faynibrovision rules’ For an evaluation of
arguments, it is also desirable to give a survethefrelevant instruments of support that the
heirs receive or can receive from other sources tha deceased’s estate, and to what extent
they are efficient as means of provision. This syrghould also account for the nature,
stability and future prospects of such non-inhag&sources.

Project Il (researcher position): Encounters beémeNorwegian and Muslim Succession
Law in a changing Society

Given the fact that the immigrant population witMaslim background in Norway gradually
has increased over the years and the first geoerati labour immigrants from Muslim
countries, such as Pakistan, Morocco and Turkewlaoet to reach the age of retirement, it is
urgent to investigate how these changing sociabfacwill effect Norwegian society and
Norwegian law and legal practice in particular.

In general terms, succession law is a culturalesgion of certain fundamental values
in a society. The Islamic law of succession is gy based on the Shari‘a, God’s divine law
and an expression of His Will. This implies thdaisic succession law, in principle, is not
bound by national borders, but should be practeea part of the religious expression of

14 See, for instance, C. Castelein, R. Foqué and Abaker (eds)imperative Inheritance Law in a Late-Modern Soci€iye
perspectives(Antwerp — Oxford — Portland: Intersentia Pulilig 2009), offering perspectives of legal anthiogy, legal
history, sociology of law and law and economicsvali as comparative law.



adherents of Islam, including Norwegian convemsMuslim countries, national succession
law (Muslim succession law) is still to a large entt based on classical Islamic succession
law, with only minor adaptatiors.

The main purpose of the Islamic system is maternavision for surviving dependants
and relatives, for the family group bound to thecedsed by the mutual ties and
responsibilities, which stem from blood relatiotheTmanner in which this provision is to be
made, is prescribed by law, in rigid and uncompsang terms. Relatives are marshalled into
a strict and comprehensive order of priorities tr&ir shares are meticulously defingd.

It is a well-known fact that women according taafsic succession law inherit half of
what a male heir would inherit and that non Muslicasinot inherit Muslim$’ As property
that is situated abroad normally is governed byl#dve of the foreign country, due to the
international recognised principle lek rei situae'® non-Muslim and female spouses may risk
being left with hardly any or no succession rights.

In addition, succession rights can become scatteeeduse of the different types of
marriage that Islam practices, such as polygamasiages, time-limitednut‘a marriage¥’
or urfi marriages (customary, unregistered marriages)tia@acdentittement of children born
from these different kinds of marriages to inherta

Another complicating factor is that the wife isidat to hermahr, the Islamic dower,
upon the death of her husband and that this rigdtgils over all other rights, also those of
third parties or creditore

These provisions may stand in strong contrast tavidgian succession rules and may
easily come into conflict with fundamental humaghts considerations. Simultaneously,
Norwegian private international law governs that thoice of law in cross-border cases
should be determined by the last domicile of theedsed. This implies that Muslim
succession law, in principle, can become applicabtases where the deceased, for instance,
has retired in his country of origin and his or lheirs are living in Norway, or where the
deceased did not yet obtain domicile in Norwayemmis of private international law.

The main purpose of this project is therefore i@stigate under which circumstances
both Muslim parties and non-Muslims (Norwegian &ockign citizens), fully or partly, are
subject to Muslim succession law and what legallitapons this may have for the parties
involved.

In recent years principles such as party autonongythe choice of law, meaning to
which extent individuals themselves can choose lwhaev should be applied to the division
of their inheritance, have also gained influencéhim international debafé This project will
therefore also investigate to what extent formaividamian law provides scope to grant parties
the possibility to make a choice for the law ofittmuntry of (family) origin, for instance by
means of party autonomy or by means of testamedtapgpsition.

15 Abduallahi A An-Na’im,Islamic Family Law in a Changing World. A Global Besce Book, (London, New Yorks, Zed
Books Ltd, 2002), p. 17.

16 See N.J. CoulsoiBuccession in the Muslim FamilfCambridge: Cambridge University Press, 1971), p. 1

17 Knut Viker, Between God and the Sultan. A History of Islamic L¢aandon: Hurst & Company, 2005), p. 319.

18 See, for instance, Helge J. Th@m. cit.,pp. 506, 512 about the different legal questitvas this rule may give rise to in
cross-border disputes.

19 Mut'a marriages are practiced in Shi‘a Islam (as pradtia, for instance, Iran, parts of Iraq and Pakisand range from
one hour to 99 years,. These marriages are, omttiex hand, highly controversial ®unnilslam, as practiced by the
majority of Muslim communities in Norway.

20 see, for instance, Katja Jansen Fredriksen, “Mdbwer) as a Bargaining Tool in a European Con@x@omparison of
Dutch and Norwegian Judicial Decisions”, pp. 14D;1&: Rubya Mehdi and Jgrgen S. NielsEmbedding Mahr in the
European Legal SystertCopenhagen: DJ@F Publishing, 2011).

21 See Mosa Sayetklam och arvsrétt i det m&ngkulturella Sverige. iBternationellt privatrattslig och jamférande sied
(Uppsala: lustus Forlag, 2009), p. 25.



It should, however, be underlined that successigimts in practice, both in Muslim
states and in an immigration context in Norway, afeen practiced on the basis of a
combination of formal rules, customary law and ldcaditions, called normative pluralisth.

In Norway, heirs have the possibility to adminisgrand divide the estate in private,
i.e. unassisted by the courts. Little researchien performed in this fiefd,but research
from other European countries seems to indicate Mhaslim families often arrange their
succession disputes in private, according to ratescustomary or with assistance from local
diplomatic representatioris.

This may explain why there in Norwegian litigatiea far only has been decided one
formal case by the courts that concerned a suaredgpute between the Norwegian heirs of
a deceased man of Kenyan nationality and his alléiget and second wife and child from
Kenya (RG 2009 p. 613). This project will therefateo contain of an empirical part, which
by means of questionnaires and qualitative intersiat the various probate and municipal
courts, as well as the consular representativédusiim countries in Norway, aims to get an
overview over the extent to which Muslim successiales are practiced among Muslim
communities in Norway.

2.3.2 Project management, organisation and cooperation
The leader of the project here applied for willdssociate professor Thomas Eeg, who will
also be conducting his own research under the groje

Eeg will in addition most likely be the supervisairthe Ph.D.-project. Guidance will
also be given in the context of integration in #equate research groups. The Research
Group on Family and Children Law, Succession Lad kaaw of Persons, is led by Eeg. The
other researcher with a particular interest forcegsion law in this group, professor Torstein
Frantzen, is also the Ileader of the Inheritance Acbmmittee. (See
http://www.uib.no/fg/familie and http://www.uib.noérsoner/Torstein.Frantzen for further
information.) Furthermore, the research group omaleCulture, led by professor Jagrn
@yrehagen Sunde, camter alia offer insight and guidance in the field of legadtbry and
comparative legal research. (See http://www. uilbghegttskultur and
http://www.uib.no/personer/Jorn.Sunde for furthdormation.)

The Ph.D.-student will be enrolled in the Ph.D.gveonme of law, which is the
organized doctoral training offered by The FacwtyLaw, University of Bergen. He or she
will also be situated with office facilitations etat The Faculty of Law, but it is the intention
that he or she will conduct research abroad fanater period at one of the cooperating or
other institutions.

The research project will also utilize nationale&sh expertise and promote national
network-building in so far as The Institute of Rte Law, University of Oslo, is a
cooperating partner. Amongst researchers fromitisigtution are associate professors Peter
Hambro and John Asland, respectively a member ancetry of the committee on a new
inheritance law, and professor Tone Sverdrup, witer alia is a member of the Expert
Group of the Commission on European Family Law (OEESee attached letter of intent.)
Furthermore, associate professor Inge Unnebertyrércof succession law at the University

22 gee, for instance, Rukhsana Ashiéfrmativ Pluralisme og Arv. Norskpakistanske kvinmets til & sitte i uskiftet bo,
(Oslo: Kvinnerettslig skriftserie 79, 2009); Jewsgkn Viuff, “Islamisk arveret i Danmark — 2006{.[1.91-205, (p. 193), in:
Rubya Mehdi (ed.)integration & RetsudviklingiK@benhavn: Jurist- og @konomforbundets Forla®,720

2 The only research performed in Norway is a masiesis of Rukhsana Ashraf, as mentioned above.tfilis contains a
small selection of interviews, performed among Nagian-Pakistani widows with regard to the surviviggouse’s

undivided entitlement to retain possession of 8tate (“uskifte”, non-probate).

24 See Sebastian Poulter, “The Claim to a SeparamisISystem of Personal Law for British Muslims1p7, in: C. Mallat

& J. Connors (eds.)slamic Family Law(London: Graham & Trotman, 1990); Susan Rutinen naar Marokkaans recht:
Aspecten van Nederlands international privaatreclhijt de toepasselijkheid van Marokkaans erfrecfntwerpen-

Groningen: Intersentia, 1997).



of Tromsg, at the present employed at Bl NorwedBusiness School (also called BI
Norwegian School of Management), and a member @fcimmittee on a new inheritance
law, will also contribute with his expertise.

As it is, in a sense, a part of the nature of(tmatemporary) law of succession to be
viewed in a historic perspective in order to bé&yfuhderstood, the project will also utilize the
connections with the already established NordiccBssion Law Network, where Eeg and
Sunde are members. This network consists of menflers several universities and other
educational institutions in the Nordic countrigs the fields of lanand history. This project
will in return hopefully strengthen the networkegSattached letters of intent, and for further
information http://jura.ku.dk/nslIn.)

Project Il will be performed in close cooperatiath the Centre for Middle Eastern
and Islamic Studies at the University of Bergen arilil support on an already established
network of Shari‘a scholars in Norway and abroadanised by professor Knut S. Vikar (see
http://www.smi.uib.no/ksv/cv.html for further inforation).

The researchers on the project will present tiweirk-in-progress in workshops on a
yearly basis. Participants of the workshops wiloainclude supervisors and specially invited
experts. In addition, there will be seminars, aam yearly basis, where members of support
groups such as the Nordic Succession Law Netwolkbeiinvited to speak on subjects of
relevance for the project. It is the intention tombine workshops or seminars with a guest
research period in Bergen for one or several ofrthiéed speakers or participants.

3. Key perspectives
3.1 Relevance and benefit to society
The law of succession affects practically everybodifiis project will meet important
demands in civil society, as it is in part designecvaluate important areas of Norwegian
succession law in the light of practical challenggating to societal changes, and to propose
reforms. For further elaboration see 2.1 and 2.3.1.

3.2 Environmental impact
The research project will have no significant earmental impacts in itself.

3.3. Ethical perspectives

The project in itself does not raise any particeldnical questions, notwithstanding that it will
address topics related to value-orientation, hungirts, and gender discrimination based on
cultural traditions. For further elaboration se8.2.and 3.4. It can also be mentioned that the
project leader was responsible for the module @earch ethics at The Faculty of Law’s
ph.d.-programme from 2006 to 2010.

3.4 Gender issues (Recruitment of women, gender balance and gender per spectives)

With regards to substantial succession law, thearet environment at The Faculty of Law,
and basically the entire Norwegian research enment, consists of men only. Women will
therefore be encouraged to apply for the doctelwships and the researcher position.
With special regards to project Ill, it should bentioned that a likely applicant is a woman,
as Katja Jansen Fredriksen submitted her Ph.Derdémon, "The Islamic dower (thmahr)
and its relation to 'limping marriages and divore@@song Muslim communities in Norway.
Private International law, possible solutions amelthreshold for tolerance.”, 31 December
2011. Gender perspectives are also relevant ircpkat to project Ill, as Muslim succession
law discriminates on a gender basis. See 2.3.fuftrer information on how this will be
taken into account.
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